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On April 23, 2024, the Federal Trade Commission (“FTC”) voted 3-2 to finalize and issue a rule banning virtually 
all noncompete clauses in employment contracts with extremely limited exceptions. The rule is set to go into 
effect 120 days after its publication in the Federal Register, which is pending. However, as explained below, it is 
uncertain whether this rule will go into effect due to the ongoing legal challenges surrounding the rule. 

In general, the rule supersedes all contrary state laws and prohibits employers from entering into (or even 
attempting to enter into) a noncompete clause with a “worker” (i.e., employees and independent contractors). It 
also purports to require employers to provide notice to their workers that their existing noncompete clauses 
cannot be enforced against them. 

The rule does not apply to noncompetes contained within franchise agreements between franchisees and their 
franchisors, or noncompetes entered into in connection with certain “sale-of-business” agreements. The rule also 
has a narrow exception that allows already existing noncompetes with “senior executives” to remain in effect. A 
“senior executive” is defined as an employee earning more than $151,164 and who is in a “policy-making position,” 
such as a president, CEO, or other officers with “policy-making authority” for a business entity. 

 
    INSIGHTS      

• FTC voted 3-2 to finalize and issue a rule to ban virtually all noncompete clauses in 
employment contracts with extremely narrow exceptions. 

• While the rule broadly prohibits noncompete clauses, it includes exceptions for certain 
franchise agreements, “sale-of-business” agreements, and certain other agreements. 

• Despite the FTC’s ruling, legal challenges are mounting and have already been filed against 
the implementation of the rule. 

• Employers are advised to closely monitor these legal challenges and ensure that they are 
appropriately using other employment protections such as nonsolicitation and nondisclosure 
provisions. 
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It is worth also noting that, in the final rule, the FTC expressly acknowledged that its noncompete ban would apply 
only to those entities covered by the FTC Act (which covers virtually every area of commerce with the limited 
exceptions of banks, non-profits, and common carriers, among a few others). So, for example, because banks, 
savings and loan institutions, and credit unions are regulated pursuant to the Federal Deposit Insurance Act (and 
are excluded from the FTC’s jurisdiction), the noncompete ban on its face does not apply to these entities, among 
others outside the scope of the FTC Act.  

For financial institutions, however (and as also recognized by the FTC), it is possible that federal banking 
regulators may attempt to enforce similar bans as to the entities within their own jurisdiction. Moreover, the FTC 
also expressly rejected a complete exclusion of bank holding companies or subsidiaries of otherwise excluded 
financial institutions to the extent the bank holding companies or the subsidiaries themselves fall within the FTC’s 
jurisdiction. As a result, the parent company and affiliates of an otherwise excluded bank or other financial 
institution may be subject to the noncompete ban.  

In the same way, the FTC explicitly declined to recognize non-profit entities registered under 501(c)(3) of the 
Internal Revenue Code as categorically outside the noncompete ban (including healthcare organizations with 
501(c)(3) status). Instead, drawing on court cases and its own precedent, the FTC stated that a non-profit entity 
must satisfy an established two-part test to be outside the scope of the noncompete ban: 1) the entity must have 
“an adequate nexus” between its activities and its stated public purpose; and 2) the entity’s net proceeds must 
be “properly devoted” to recognized public interests. So, if a non-profit entity cannot satisfy this test, then the FTC 
would consider that entity to be bound by its noncompete ban.  

As anticipated, the rule is already facing several legal challenges aimed at preventing its implementation. These 
challenges seek a federal court declaration asserting that the FTC lacks the authority to issue the rule and that it 
is unconstitutional. As a result, it is uncertain whether the rule will ever go into effect. 

Employers should therefore monitor these legal challenges, while also investing time to ensure the effectiveness 
of their existing nonsolicitation and nondisclosure provisions and trade secrets protections. Employers should 
also consider making greater use of “garden leave,” in which an employee remains on a company’s payroll but 
is instructed to stay away from work during a period of time following their resignation or termination.  

Please note that the information provided in this release is general in nature and not intended as legal advice. 
Specific circumstances may vary, and we encourage clients to contact us directly for personalized assistance and 
further information. 
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